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BEFORE PUBLIC LAW BQAM) 6671 
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES 

and 
NATIONAL RAILROAD PASSENGER CORPORATION {AMTRAK) 

Case No. 4 

STATEMENT OF CLAIM : 

L Does Amtrak violate its May 19, 1976 Agreement wittBMWE (as updated 

' April 1 , 1 999) when it arranges for persons other than its own Track and B&B 
Departments forces to perform tree trimming and brush removal for the 
ptuposfe of maintaining its right of way? 

2; If the Answer to Question No. I above is "Yes^ what shaH flie remedy be? 

Introduction 

By notice dated May 10, 2004. die Camer advised Ihe Oiganizatioa of its intent to 

conliact out the work of cutting of Irees and brash along the Gamer's right of way in die 
Northern Distiictof the Carrier's Northeast Corridor. The Northern Dislrict comprises 
die former New York. New Haven and Hartford Raihoad tenitoiy. Tlie Organization 
thereafter filed a claim challenging the Carrier's decision to conlract out this work and 
asserting that Ihe work is reserved to the Carrier's Mamteuance of Way forces under lie. 
terms of the Scope Rule m the parties' Agreement. Tie Carrier denied the Claim. ' 
The Organiz»tinn*g Position 

The Organization mitially contends that the Scope Rule does not permit the Carrier 
■ to contract out the essential track maintenance work of cutting and clearing brush and 
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trees on theright-of-way. The Organization argues that Ihe Scope Rule plainly i>rovides 
that track maintenaace work from four inches below Hie base of the tie andnp may not be 
• conlracted out, except in the case of emergency, wifiiout the express written concurrence 
of tbe Geaeral Cbaiiman. The Organization asserts tiiat tbere can be no question that 
cutting brush and trees on tiie right-of-way, wHch occurs above tiie base of tiie ties, is an 
essential element of tmck maintenance, not only to ensure proper track drainage, but also 
to promote safely and access by keeping the track clear of obstructions. There was no 
emergencyinthis case, so the Organization therefore bsists that Ibis work cannot be 
contracted out without the written concurrence of the General Chairman. 

The Organization then pomis out that Side Letter No. 2. dated January 22, 1987, 
. clarifies the parties' mtent in tiie Scope Rule, to preserve work of the scope and 
magnitude historicaUy perfonned by Organization members . Tie Organization tiierefore 
contends that die s«ninal' question in tins case is whether the Ktointenance of Way forces 
perfonned brush and tree cutting woric on tiie right-of-way as" a matter of routine ti^ck 
maintenance work as of or prior to January 1, 1987. The Organization msiste timtits , 
membeisbaveperfonned such work, as demonstrated by die many employee statements 

in the record. 

The OrganiJiation goes on to assert that the Gamer's own quaHfication sheet for 

die Maintenance of Way Department and its website specifies that employees will clear 
bmsh and debris fiom tiie railway and wiU use equipment such as chainsaws and wood 
chipperstoperformtinswork Moreover, tiiere are a large number of Third Division • 
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awards that hold that the clearing of trees, brush, and other vegetation along the right-of- 
way, from property line to properly line, has customarily; UaditionaUy, and historically 
been performed by Maintenance.of Way forces. The Organization therefore argues that 
there can be no question that the Cairier violated the Scope Rule when it contracted out 
the performance of such work beginning on or about August 28, 2004, without the written 
concunenoe of the General Chainnan. 

The Organization additionaUy contends that the exceptions set forth m the Scope 
Rule do not apply here. The Organization points out that Side Letter No. 2 expressly 
provides that these exceptions will not apply to work of the scope and magnitude 
• historically performed by the Organization's members. The record m this matter 
unequivocally shows that Track and B&B Department employees represented by the 
Organization historicaHy have and continne to perform all types of brush and tree cutting 
workm canymg out track maintenance work. The ScopcRnle's exceptions therefore do 

not apply to this matter. 

Addressing the Carrier's argument that the Organization has no demand right to 
perfomx the work in question on the Northern District because the work involved cutting 
brush and trees that interfere with the catenary system, and therefore accrues to IBEW- 
represented forces, the Orgauizaiion uisists that this assertion is wrong. Thfi Orgamzatioii 

maintains that the Carrier has not and cannot show that &e primary work involved cutting 
trees or brash from the catenary lines. Insteaid, the record shows that contractors 

+ 

performed general right-of-way clearing woric, and the work of cutting, trees or brush 
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ftomfhe catenary lines was incidealal. . 

The Orgam2ation also points out tiiat even if IBEW-represented forces have a 
contract right to perfom some brush clearing work, this is iuelevant because this case 
does not involve a craft dispute between IBEW and BMWE. The Organization asserts 
Ihat the parties also recognize the possibiKly of overiapping jurisdiclioabetween the 
crafts. Moreover, the Organization emphasizes that Ihe Carrier ignored both the BMWE 
and IBEW Agreements and assigned the work to outside conliactois. The Organization 
asserts <hat the NRAB consistentiy has held that a craft's imbilily to prove exclusive 
jurisdiction between iiself and another craft does not give the earner Ihe right to disregard 
its obligations to bofli crafts and assign the workto an outside conlractor. 

The Organization Ihenpomts to the parties' bar^ining history. The Organization 
maintains that in 1 987, the Carrier wanted to be freed firom the 1980 Minimum Force 

Agreements, so the Organization ultimatdy agreed to this in exchange for scope language 
that would mamtain Ihe bargainmg unit' s vitaUty by guaranteeing that scope-covered 
work coidd not be contracted out except under very Ihnited cirounstauces. The 
Organization insists Ihat if the Carrier could contract out fundamental track maintenance 
workby the simple expedient of asserting overlapping craft jurisdiction, then the entire 
guidpro quo inherent in the January 5, 1987, Agreement would be a sham. The 
Organization contends tinat it did not surrender the MinimumForce Agreements for such 

a hollow promise. 

me Organization goes on to argue that tiie proper remedy in fltis case is to return 
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the work in question to Track Department forces, and to compensate tbe appropriate 
Track Department forces at their appUcable rates of pay for l3ie man-hours expended by 
the contractor's forces in performing the work. Tie Organisation ultimately contends that 
the instant claim should be sustained in its entirety. 

The Carrier's Position 

The Carrier initially contends liiat the work in dispute is not reserved to die craft 
under the contract. Tree and brush cutting is not specifically mentioned in the Scope 
Rule, and the Carrier insists that the Organizatioii fully recognized this fact when the 
language of the Scope Rule was agreed upon. 

The Carrier points out that because the Organization had performed bnjsh cutting 
■ in the past and sought to continue to participate in such woric. the parties cntBred into a 
letter agreement on the issue. Tlie Carrier asserts that this letter agreement confirms the 
Carrier's intent to not cease using Carrier employees on general right-of-way clean-up 
aid brush cutting. The Carrier maintains tiiat the letter agreement makes it clear timt such 
work is not of the type that may be contracted out only with the Organization's written 
. The earner argues that had the parties intended to add such work to the 
Exceptions set forth in the Scope Rule, then the letter agreement would have stated that 
. Instead, the letter agreement makes clear that the parties made no guarantee of 



concurrence 



inteat 



performance rights to such work. 

The Carrier emphasizes that tiie Organization's entire case is premised on the 
allegation that its members traditionally have performed tiie work in question. The 
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Cama iiBSte, tawevcr, aat past Facto caonrt aid do« not alter clar aM 
„«,„Mg„™cont«*,al language. TheCam«aTgu«1hatt»eanabnah«ttingdonflt • 
fi.witomi»oq*<».foteSoopeMe. Mor«>ver, to parties My «=cosnizedtbat 
fte wo* of d«l.up and brush cutting on (to general light-of-W ta not reaerved to the 

* 

craft. 

Tie Canuerniaintaina that the Board nmt not add to or tewiite the parties' 

langaagcbutinsteadnBrttatofl^moatoWouameaningofthatlanguage. TleCarrier 

contends that the subject letter doe. not place general right-of-w clean-up and bmsh 
cutang, Mate tree cutting, undcrmecx«p.ions«>,beScopeBnlettwouldprohibU 

, contn,flingo«»nd.wo*witho«ttheOrganization-aconourtencc. TtaCanier 
,Mtt„^ya«ne» that although the Organization has assertalthtt to mcm^^ 
b»ricaUyhnveperfimnedbrushcutttoEOn««tarrilo.yfaq»e=tion.torec».d ■ 
demonsf«t«tatd>.yne«>rbavep=rtenedb.uabcuttingand/or„eecu«ingin 

,™„ecd„n»i4tocateaa,ysyat=o. Ibe Carter contendathatdiete is no basis for to 
Board.ono«awaidtheOrga«i.adcnwitbn*.s.oworkthattoyne«perfo,n«4 

Ue C.ri« goes on to assert tot to sc^ of to wck in .luerton & «cce«is to 

^enttm^..co«en^intoIa.ar..y5. ,987. Side Le«er. The Carrier insists tot 
;« «^p^ is de»gn=d and »«W «. -.Hng "brush- - vegetadon and sn.,. trees 

alongtorightof.waytot.naydir«ayb.er&rewi.httatamove«nts. TleCanier 
™i.«insto.*is ^^pnrertisnotdesignedcrintendedfortoren^val oftr.es such as 

. _ . .. .,-_i._*.^™i.c ThP.nanier further contends fliat there 



• 6 



*-■ -I * 1 



Gase1l:M-€«HMD01l-JIRt lOoojirniieintS-^ FiVEdWM//2mm IPaige7(Df24 



* • 



is no aspute that it has contracted out the cutting of trees where the scope of the project 
necessitates the use of forces skilled in safe and efficient tree removal. This conlracting 
out of tree cutting demonstrates that tins work is not reserved to Ihe craft by practice, 
much less by contractual language: The Carrier argues tiiat it is not precluded from 
contracting out tiais work without tiie Organization's concurrence. 

The Carrier points out that where, as here, there is a history of contracting out 
disputed work, such work cannot be. characterized as wo± reserved to the craft under the 
Scope Rule. The work at issue was, almost, a shared fiinction, and not work reserved to 
the Organization, as shown by the feet Ifaat the January 5, 1987, Side Letter expressly 
recognized that other crafts may perform, the work. 

The Carrier tiien contends that Ihe simple feet that it notified the Organization of 
its mtent to utilize outeide contractors is neitiier an admission nor evidence that the work 
is covered by die Scope Rule. The Carrier points out that there is a long history of outside 
forces and olher crafts cutting brush, so this clearly is not workreservedto the craft under 
tJie Agreement's Scope Rule. The Carrier msists tiiat it is not.prohibited in any manner 

from contracting out tte work in question. 

The Carrier goes on to assert that the work m dispute was necessary to prevent 
power outages and damage to the catenary syston, so this is not work that would accrue 
to the cmft m this territory under tiie Agreement. The Carrier pomts out that the catenary 

T . + * 

electric traction system on Ihe New England Division is mahitamed by BEW forces . The 
Carrier argues that the function of cuttmg trees and bmshis mcidental to the maintenance 



Gase1l:M-€«HMD01l-JIRt lOoojirniieintS-^ FiVEdWM//2mm IPaige®(Df24 






fimclions, and tUs work caji be perfbimed by any number of crafls. The Camer fiirflier 
maintains that performing such work to prevent power outages and miniaiize potential 
damage to the catenary system is incidental to the maintenance work that accrues to liie 

IBEW in Ihis territory. 

The Carrier then emphasizes that there is no contract language to support <he 
Organization's assertion ihat its forces have rights to the disputed work ahead of outside 
forces simply because tiiey have cut brush -m this territory in the past In fact, prior to the 
electrification of liie Northern Disliict in Ihe early 1990s, there was no catenary system 
fiom which to cut trees and brush. Tlie Carrier therefore asserte that the Organization's 
past brush cuttmg was incidental to general right-of-way mamtenance, to prevent 
vegetation &om interfering with tram operations. The Carrier insists Ibat it recognized 
m some of the brush and trees to be cut in this project was not dkectly related to. 
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protection of the catenary system, so the Carrier agreed to assign two .Oi:gam^on 
members to assist with this brush cutting and chipping. 

The Carrier argues that there was no effort to dimmish the Organization's work, 
and the mstant claim is an attemjjtby the employees to obtam a modification to the Scope 
Rule and the January 5, 1987, Side Letter that would afford them exclusive rights to the 
work. The Carrier insists thatthis attempt must be rejected, and the bstant claim denied 
in its entirety. 

■I 

The Orgonfa fltii>n»s Rebuttal 

In rebuttal, the Organization argues that the Carrier is wrong m asserting that the 
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work in question is not coveredljy tiie Scope Rule. The Organization points out that it is 
well estabUshed that vegetation control is an essential part of track maintenance 
operations, so tius work may not be contracted out withdutihe written concunmce of the 

General Chairman. 

In further rebuttal, tiie Organiiation insists that the Carrier has fiivolously asserted 
that past practice has no force or effect in Ms case. TTie Organization maintains liat 
under well-estabUshed principles of contract interpretatioD, the parties have provided that 
past practice controls the inteipretation and appUcalion of the Scope Rule. The 
Organization argues tiiat past practice as of January 1. 1987, or prior thereto, is a critical 
factor hi this dispute, and BMWE members historically have performed brush and tree 
cutting and clearmg during this controlling time fiame. 

Continmng its rebuttal, the Organization contends that the Carrier is' 
unambiguously wrong in its assertions regarding Side Letter No. 1. , The Organization 
emphasizes that this Side Letter does not conttal the reservation of work to BMWE- 
represented employees, but instead creates an exception to that work reservation with 
respect to olher crafts. The Organization argues that Side Letter No. 1 actually 
demonstrates that whea the parties intended for anyone other than BMWE members to 
perform right-of-way clearing work, Ihey expressly sated that "other employees." and not 

outside contractors, could perform the work. 

Also m rebutM, the Organization mamtams that the Carrier is wrong in asserting 
that the work at issue is beyond that intended by the Agreement. The record demonstrates 
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fliat BMWE-represented forces historically have clearedaJl types of vegetation from the 
right-of-way, mcliidiag large trees in the vicinity of the catenary wires. Moreover, the 
Carrier's reliance on die so-caUed exclusivity test is invalid here because there is no 
contractual reference to exclusive past performance, because it is inconsistent with the 
meaning andpiain language of the Scope Rule, and because the NRAB has held tbattbe 
exclusivity test has no appUcation to contracting out disputes. The Organization 
emphasizes that its General Chairman, in a showing of good faith, twice allowed the 
Carrier to contiact out such work in 1994 in exchange for the Carrier's commitment to 
obtain thcnecessary equipment and assign BMWE members to perform the work in the 
future. The Organization argues that the Carrier thfirefore has violated these 
commitments, in addition to the Scope Rule and Side Letter No. 2. 

Contiming its rebuttal, the Organization contends that the Carrier is wrong in 
asserting fimt flie fact that the Camer notified the Organization of its intent to utilize 
outside contractors is neither an admission nor evidence that the work is Scope-coVered. 
The Oiganizatiott points out that such notice is required only where tiie Carrier plans.to 
contract out work within the scope of the Agreement The Carrier's notice tiierefore 
represents a tacit admission tiiat the work at issue is within the Scope of the Agreement 
As for Ihc Carrici's assertion that Oie work in question accrues to IBEW forces, the 

H 

Organization emphasizes that IBEW never has claimed this work, so tiie Carrier simply 
has the fects wrong. The Organization contends tiiat flie instant claim should be sustained 
in its entirety. 
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The Carrier^g Rebuttal 

la its own rebuttal, liie Camer coatends liiat Ihe work in question is not reserved 
under the Scope Rnle. The Carrier points out that the Organization sought an agreement 
that would enable its members to participate in such work, with the result being Side 
Letter Ko. 1. The Canier further asserts that past practice cannot be used as a basis for 
adding to or rewritingthe language of the parties' Agreement. The Carrier insists that 
neither the Scope Ride nor Side Letter No. 1 places de work in question under the 
exceptions that would prohibit contracting out without Hie concurrence of the General 

Chauioan. 

In further rebuttal, the Carrier emphasizes that the work in question involved the 
large trees'growing into and over the catenary system, work of a far greater scope than 
that generally assignedto BMWE employees. The unre&ted history of contracting out 
tree cutting demonstrates that this work is not reserved to any craft, so the Carrier is not 
restricted from utilizing outside contractors as deemed necessary based on (he scope of 
the project and service requirements. The Carrier insists that &e workin question 
primarily was to clear trees from the catenary system, not to prevent vegetation from 
interfering with Iram movements or for proper track drainage. The Carrier contends that 

the iostant claim should be denied in its entirety. 

The parties being unable to resolve thefr dispute, this matter came before this 
Board 
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jFindings 

The inslant matter is one in a series of similar claims tot tlie Organizatioii has 
pursued over the Camer' s decisions to contract out certain work to outside contractors . 
This case centers on Ihe work of cutting trees and brush along the Carrier's right of way 
in the Northern District of the Northeast Corridor. More specificany, the Carrier 
contracted out the work of tree trimming and removal in and around the catenary wires 
and structures on theNew EnglandDivision. The Organizatioii essentially asserts that 

this work is of a type that the Carrier may not conhact out, except in an emergency, 
without the express written concurrence of the General Chairman, while the Carrier 
counters that the work is not reserved to the maintenance of way craft and it may be 

conlmcted out wiliout the General Chairman's concurrence. 

As this Board has found in Ae prior cases between these parties on the contracting 
out of work, the Scope Rule found in the parties ' Agreement, when read in conjunction 
with Side Letter No. 2. emphasizes that work of the scope and magnitude his toricafly 
performedby BMWE forces is to beprescrved for the craft. As the Organization points 
out, the "Exceptions" provision withm the Scope Rule expressly states that certain types 
of work may not be contracted out without the General Chairman's written concmtence. 
with such protected work including track inspection,' maintenance, construction or repair 
from four mches below the base of the tie and up. 

The earner is correct that neither the Scope Rule nor Side Letter No. 2 specifically 
refers to the cutting of trees and other brush from in andaround the catenary system, but 
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this does notnecessarilymeantHat this workis not covered by the Scope Rule. The 
Scope RdeBecessarily describes fiieworkthat it covers and protects in more general 
terms. It wouldbewhoUy impractical to expect Ihatlhis contractual provision will 

describe, in minute and precise detail, each and every type of work to it covers, in ail 
possible forms and varieties. To impose such a requirement upon tiie Scope Rule would 
mean lhatlhisprovisionwouldmeanre-writinglhepariies' Agreement, something that 

1his Board has no power to do, and it would result m an ahnost inimilely lengthy Scope 
Rule. The general toguage of the Scope Rule, as written, broadly defines the range of 
covered work, with the maintenance of Iradc. the general right of way, and Ihe catenary 
system expressly included therein. This Board finds that there can be Utile serions 
question that Ihe cntting of trees andbrush firomm and around &e catenary system must 
be considered as included within the maintenance work broadly described m the Scope 

Rule. 

The record m this matter further demonstrates that Maintenance of Way forces 

historically have performed tree and brush cutting work on the territory in question, 
although notnecessBrily in connection with the catenary system. In &ct. there appears to 
beno dispute between the parties about this. Moreover, the record demonstmtes that the 
ix^tant matto is not tlic fust time that- the contiaeting out of tree cutting work relating ^ 

tiie catenary system has been at issue between the parties. The record includes 
ooitespondence between tiie parties relating to past instances in which the Carrier has 
soughtto contract outthis very same type of work. This correspondence is particularly 

13 
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iielpfol in fhisBoard's analysis of the instant dispute. In August 1994, for example, the 
parties exchanged correspondence, negotiated over, and altimately reached an agreement 
on the Carrier's stated inteat to contract out the work of trimming trees encroaching on 
the catenary system on the fomier Philadelphia Division. This 1 994 agreement specified 
fliat bofli parties intended for the Carrier's employees to perform such work in the future, 
even as the parties agreed to allow the contracting out at that time, and the Carrier ' 
expressly committed ifeelf to acquiring the equipment necessary to allow its own 

employees to perform this work. 

This Board finds that the language of the Scope Rule and the parties ' historic 
handling of the contracting out of this exact same type of work in the past demonstrate 
that the parties understood that the woric of trimmmg trees ftom in and around the 
catenary wire system does faH within the range of work protected by the Scope Rule. We 
hold that this evidence of the parties* prior handling of this very same type of work in 
1994 conclusively shows that the parties understood, agreed, and intended that the work 
in question would be considered protected by the Scope Rule. Accordingly, we find that 
the Carrier must negotiate with and obtain written concurrence fi-om the General 
Chairman if it wishes to contract out the work of trimming trees from in and around the 

catenary systemj 

The Carrier's reliance on Side Letter No. 1 is misplaced. Side Letter No. 1 • 
emphasizes the Carrier's intent that Maintenance of Way forces shall continue to perform 
general right-of-way clcan-up work and brush cutting, although it does not prohibit the 
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Camer from assigning such work to other of its employees. Essentially, Side Letter No. 1 
establishes that the Maintenance of Way forces do not have exclusive rights to this work 
ainong the Cameras different groups of craft employees. The Organization in this case 
agrees with that. This Board also agrees that (he rights involved here are not exclusive to 
the Brotherhood of Maintenance of Way. The Interoatidnal Brotherhood of Electrical 

Workers fiko may have seme or all of the same rights. The rights of the International 
Brotherhood of Electrical Workers are not before this Board in this case. The issue here 
is whether the Carrier has Ihe right to subcontract the brush cutting work involved m this 
case before it obtauis the agreement of the General Chairman of the Brotherhood of 
Maintenance of Way Employees. It should be noted that Side Letter No. 1 does not apply 
tosituations involving the contracting out of the work described therein, but instead 
addresses only the question of which of the Carrier's own employees may perfonn the 

* 

work. Those are two very different issues. This Board is not deciding the relationship of 
the rights that may or may not be held by the International Brotherhood of Electrical 
Workers vis-a-vis the Brotherhood of Mamtenance of Way Employees. This Board h 
narrowly deciding only the issue of the subcontracting of the tree trimming and brush 
removal work as it Impacts the Brotherhood of Maintenance of Way Employees and the 



Caixier* 



As this Board previously has found m the earlier cases, in addition, the exclusivity 
test also does not apply to disputes over the contractiDg out of work. The exclusivity test . 
has been applied to disputes between a single carrier's different craft employees, but this 
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test has no bearing on disputes over the cqniractmg out of work, as estabUshed by the 
overwheJmmg weight of Board decisions. Accordingly, we find that the fact that the 



t • 



Maintenance of Way forces do not have exclusive rights to the work in question is not 
relevant to the resolution of the instant dispute over contracting out. As previously noted, 
±s Organization has satisfied ite burden of showing that its forces historically have 
performed work of iMs ecope and magmtude; Hie Organization does not have to 

demonstrate exclusive rights to this work. 

The Carrier also has argued that Ihe reasons why Ihis work was necessary, to 
prevent power outages and damage to the catenary system, indicate that this is not work 
that would accrue to the crafl in this territoiy. The Carrier's argument on this pomt, 
however, finds no support in the parties' Agreement or in the evidentiary record. The 
Scope Rule does not include maintenance work only so long as it is done for a specific 
pmpose. Quite simply, the Scope Rule refers to maintenance work on the track, the 
general right-of-way, and the catenary system as being covered, without regard for the 
reason(s) why any such work might be necessary. 

The evidence in the record as to the prior instances hi which the Carrier contracted 
out this .type of work showsthat both sides historically have treated this' work as falling 
within fee range of work described m the "exceptions" section of the Scope Rule, 
meaning that such work may be contacted out only with the General Chainnan's written 
concurrence. Indeed, in 1994, the Gamer sought and eventually received the General 

■I 

Chairman's written concuirence before subcontracting this same type of work. Nothing 
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in the record suggests tiiat llie instant situation should be treated in a diffesrent maimer. 
Instead, the Cairier's prior written commitment to obtaining tie equipment necessary to 
allow its own employees to perform the work, as expressed in part in the 1994 Fagnani 
correspondence catered into the record, emphasizes that tiie instant work is covered by 
the Scope Rule, and lie Carrier therefore had no authority to conlract out the work 
witidout the General Chairman's written ooncurreQce. 

There is no evidentiaiy basis for any finding that tiie situation at issue involved an 
emergency or that the woric could not have been completed in a timely fashion by the 
Carrier's own forces. Given Hie documented evidence relating to the Maintenance of 
Way forces' history of perfonning tree cuttmg and brush cuttmg work, it is clear that 
these employees possessthe skills, traming, and experience necessary to properly and 
safely perform die work in dispute. Moreover, the record indicates that the Camer 
already owns, or could have tunely leased, between 1994 and 2004, whatever equipment 
was necessary to perform die tree cuttmg and trimmmg work in question. Fagnani made 
that promise in his letters and the record contains invoices showing that Amtrak has 

obtainedihe equipment. 

One part of the Organization's argument here requires additional conmient and 

* 

must be rejected. The Organization has asserted that the Carrier's notice of its mtent to 
contract out flie work m dispute constituted an admission that the work is, in fact, covered 
by die Scope Rule. This Board has found tiiat the work is covered by the Scope Rule, but 
die reasons and evidence timt support this finding do not include tiie fact fliat tiie Carrier 
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gave such notice to &e Orgamzation. If particijiar lypes of work are to be considered 
Scope-covered solely becanseihe Carrier has extended to the Organization the courtesy 
of giving notice of ite intent to contract out such work, without regard for the language of 
the Rule and die historical practice relating to the work, tiien Ihc Canier would have littie 
reason to ever notify the Organization of ite intent to contract out work, e^ccept in tiiose 
situations to which tiifi Scope Ride xinquestionably applies. We.Tiold that a notice of tiie 
Canier' s intent to contract out work does not. by itself, estiibhsh tiiat work as being 
covered by the Scope Rule, and such notice cannot be considered as eitiier an adnnssion 
or conclusive evidence tiiat die work referenced in the notice is covered by tiie Scope 

Rule. 

In accordance wifli tiie language of the parties' Agreement and tiie competent, 

credible evidence in the mjord, Ihis Board finds tiiat Ihewprk at issue, consisting of 
tetamg and removing trees and bmsh &om m and around the catenary system, is 
covered by tiie Scope Rule, and the Carrier therefore did not have tiie autiioriiy to contract 

out this work without tiie General Chairman' s written concurreaice. The instant claim 

therefore must be sustained. 

Wim respect to tixe remedy, this Board must find that the Carrier is reqmred to 

reimburse at the straight-time rate the appUcable maintenance of way employees for the 
work that tiiey should have been allowed to perform but was instead performed by tiie 
outside contractors. 
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Award 



The claim is sustained Tlie Carrier violated the agreement when it arranged for 
peraons other than its own Track and B&B Department forces to perform tree trimming 
and brush removal for the purpose of maJutaming its right of way. The Carrier is required 
to reimburse at the straight-time rate the applicable maintenance of way employees for the 
work that they should have been allowed to perform but was mstead performed by the 



outside contractor. 
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Amtrak's Dissent to Aw ard 4 - PLB 6671 

The issue before the Board, as acknowledged in the findings, was whether Amtrak 
violated the BMWE agreement by utilizing contractors to cut trees from the catenary 
system in New England, The majority in this case elected not to interpret existing 
agreements, but to change them, while also acknowledging theBMWE does not have 
exclusive rights to the disputed work. 

The Board has clearly exceeded its authority by amending Scope Biiles to give BMWE 
• rights to work they never performed. The Board also exceeded its authority by 
eliminating Side Letter No. 1 and placing brush cutting under the Exceptions to the Scope 
Rule which dial letter specifically did not do. 

Side Letter No. 1 dated January 5, 1987, states that it is Amtrak's intent "to continue 
performing general right of way clean-up work and brush cutting with employees who 
are members of the Brotherhood of Maintenance of Way Employes. However, it is not 
the Carrier's intention by this letter to prevent other employees from performing the 
foregomg work if related to, or incidental to, the performance of work associated wth 
their positions." The majority decided to change this letter to provide that bmsh aiid tree 
cutting is work reserved to the BMWE which, further, cannot be contracted out without 
written concurrence of the General Chairman, ff that is what the parties had intended by 
the letter, that is what they would have written. 

More distressing is the fact thatthe majority elected to amend scope niles by granting 
BMWE rights to work associated with catenary maintenance on the New bngland 
Division The majority cornes to this decision despite the admitted recognition of both 
Amtrak and the BMWE that worV in connection with the catenary system in this temtoiy 
accmes to the IBEW. As the union well knows, the BMWE Agreement specifically 
excludes scope coverage of catenary work on the "Northern District" which is the area 



here. 



Thwe was never a dispute that BMWE participates in brush cutting. This issue before the 
Board, as stated above, was whether Amtrak violated the BMWE agreement by utilizing 
contractors to cut trees fi-om the catenary. 

It is a recognized principle that tree and brush cutting work con be and is performed by a 
number of crafts. It is also well recognized that in cases involvmg such shared tasks 
•when outside forces are used, the relevant contract provisions of the craft to whichthe 
work accrues rausl be applied. For example, inNRAB TliJrd Division Award 35529, 
involving one of several disputes over the use of contractors to cut trees and brush, 
Referee Benn ruled; 

"For the most part, the cases presently before us involve the Carrier's use of 
contractors to perform brash cutting work. From a practical standpoint, the 
contractor did not distinguish between work allocated to BMWE and BRS - the 
contractor simply moved down the right-of-way and cut brash. Thus, to award 
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monetary relief to BRS employees where the contractor performed cutting of 
brash which, while interfering with signal or communications lines and related 
equipment, also involved other brush cutting along the right-of-way to which BRS 
employees' have no legitimate claim, would amount to a windfall to those 
employees, To make a similar monetary award to BMWE employees for work 
over which they have no legitimate claim would have the same effect;' 

At page 13 of this decision, the majority opined: 

"This Board finds that there can be little serious question that the cutting of trees 
and brush from in and around the catenary system must be considered as included 
within the maintenance work broadly described in the Scope Rule." 

Yet the majority elects to ignore the fact that with respect to catenary-oriented tree and 
brush removal, the applicable scope rule is that of the IBEW, not the BMWE. 

In the instant oase, Amtrak served notice on both the IBEW and the BMWE of the intent 
to utilize outside contractors to cut trees away fi-om the catenary system. The IBEW did 
uol prolest Amtrak^s plan. The BMWE protested and only because some of the work 
could mvolve brush cutting along the right of way rather than from catenary, which might 
arguably accrue to BMWE, Amtrak agreed to assign two additional BMWE employees to 
the project to perform work accruing to the craft. 

While the Board contends that Amtrak provided no evidentiary support that catenary 
maintenance does not accrue to BMWE in New England, there is no need for Amtrak to 
prove what is admitted and not contested. More importantly, the burden of proof is on 
the petitioner to prove they have that right, not on Amtrak to prove the negative. The 
BMWE did not prove nor did they even contend that they ever cut trees from catenary in 
New England. This issue was never contested because it is a contractual fact - catenary 
work on the New England Division accrues to IBEW. 

Despite the fact that work in connection with the catenary system in New England 
accrues to the !BBW, despite the fact that BMWE jiever cut trees away from the catenary 
system in this territory, and despite the feet that BMWE employees were assigned to the 
project to perfom work accruing to BMWE in the temtory, the majority chose to rely on 
prior settlements of bmsh cutting disputes on totally separate an4 different temtoiy where 
catenary work is perfonned by BMWE, not by.lBEW, to conclude that Trackmen and 
Bridge & Building employees have rights to this work on the catenary on the New 
Engknd Division. The fact is, there was no rateiiary on the New Rngland Division until 
the late 1990's, well after the January 5, 1987, Side Letter. The settlement letters relied 
upon by the majority involve a different General Chairman, with jurisdiction in the 
Southern District where catenary-related work does accrue to the BMWE. 

The decision in this case is not based on &ct as BMWE employees in New England have 
no experience in cutting trees from high voltage lines, nor did they demonstrate the work 
was performed by BMWE on the New England Division as of January 1987. Therefore, 
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it is not work reserved to them under the existing Scope Rule. To give BMWE nghts to 
work accruing to fflEW and the right to claim that work for itself is a change of the 
agreements, not an interpretation of existing language. In fact, this flies in the face of 
factual agreement jmisdictjons and established arbitral precedent as cited above. 

The award violates every principle of arbitration and contract law, by determining work 
jurisdiction without seeking or obtaining input from crafts such as BEW and BR.S ^at 
have a vested interest in the work aad, therefore, this decision, who now stand to suffer 
loss of work rights because of the assignment of rights to all brush and tree cutting to 
BMWE, regardless of whether it is related to track interference, signal interference, 
communication interference or catenary interference. 

The foot rcfflDins that BMWE does not have righta to. maintenance of the oatenaiy on the 
New England Division nor to cut trees and bmsh from that system, and Amtrak did not 
violate the contract as BMWE forces were assigned to the project for the performance of 
work accruing to the cr^. Amtrak will not be guided by this erroneous decision m 
fixture work involving these parties but will seek to respect the historic equities. 

With respect to damages, we note that both the majority and BMWE -.cknuwledgc other 
crafts have equity in the work. As such, Amtrak believes it protected BM^s equity m 
eeneral right of way tree and brush removal when Amtrak assigned two BMWE 
represented workers to do such arguably related work in a project admittedly 
predominantly catenary clearing related. Any errorto proceed with llie contractor under 
the BMWE agreement cannot extend to work where the equity admittedly lies elsewhere. 

As the Board cl^rly exceeded the scope of its authority, Amtrak vigorously dissents to 
the cpntractihterpretatidrt judgments in the decision, which clearly amends rather than 

interprets agreements. 




.. F.Palifier 
Carrier Member 
February 7, 2006 
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Labor Member's Response 

To 

Carrier Member's Dissent 

To 

^wflrH d Of Pjjhiic Law Board No. 6671 



In a transparent effort to blunt the precedential value of the well-reasoned 
Findings and Award of the Majority, the Carrier Member has misstated the facts of 
record, the arbitral precedent and the plain terms of the collective bargaining 
agreement in a petulant dfatribe masquerading as a dissent If future readers accept 
the inexorable logic that the precedential value of an award Is proportionate to the 
clarity of reasoning in the award, then Award 4 of Public Law Board No, 6671 will 
carry powerful precedential value* The fact is, that this was a straightforward contract 
interpretation case and there was nothing unique about the facts of the case or the 
principles employed in deciding the case that would undemilne the precedential value 
of this carefully reasoned award. Indeed, with respect to the principles employed in 
deciding the key work reservation and overlapping jurisdiction issue between BMWE 
and the IBEW, Award 4 of PLB No. 6671 is entirely consistent not only with prior 
precedent on this property, but similar awards on other carriers throughout the nation. 
Likewise, the remedy is consistent with literally hundreds of awards concerning the 
improper siphoning of worK from the bargaining unit, including prior awards on PLB 

No. 6671. 

With respect to the facts, the record inexorably established that BMWE- 
represented forces customarily and historically perfomied the woric of mowing and 
cutting bmsh and tr^es on the right-of-way from property line to property line, 
including areas where catenary and signal wires ran overhead. Indeed, it would be 
absurd to even suggest that when BMWE-represented forces were mowing and 
cutting brush and trees to keep the right-of*way clear, they should skip areas where 
catenary or signal wires ran overtiead thereby allowing vegetation to not only obscure 
the right-of-way, but to grow into the wires as well. Of course, they did no such 
thing. Rather, as the documentary evidence plainly demonstrated, both before and 
after the pivotal date of January 1, 1987, BMWE forces mowed and cut bnjsh and 
trees anywhere they grew on the right-of-way, from property line to property line, 
including under and around overhead wires. 

The Carrier Member's attempt to distinguish between the Southern District and 
the New England Division of the Northern District is a distinction without a difference. 
No one disputes that the New England Division was not electrified until the 1990's 
and. therefore, there were no catenary wires before that time. Nor is it disputed that 
IBEW forces have maintained the catenary system on the New England Division once 
It was electrified. However, it is equally undisputed that prior to the installation of the 
catenary wires, BMWE-rep resented forces mowed bnJsh and cut trees across the 
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entire right-of-way from property line to property line on the New England Division. 
The fact that catenary wires were installed above the right-of-way in tha lOQO's could 
not serve to remove the brush and tree cutting woric under the wires from the Scope 
of the BMWE Agreement anymore than it could serve to remove the work of 
operating locomotives under the wir^s from the Brotherhood of Locomotive Engineers, 

Moreover, it is critically important to note, as the Majority did, that the dispute 
decided by Award 4 was based on the contracting out of brush and tree mowing and 
cutting work and did not involve an inter-craft jurisdictional dispute between BMWE 
and IBEW. In keeping with well-established precedent, not only on this Board but 
throughout the industry, the Majority correctly held that the fact that two or more 
crafts may have overlapping jurisdiction on certain work does not permit a carrier to 
ignore the collective bargaining agreements of all of the crafts and contract out the 
work. Consequently, to the extent that IBEW forces (or for that matter BRS forces) 
may have contract rights to cut brush or trees around overhead wires on the Northern 
District, those rights are not affected by Award 4 of PLB No, 6671. The Majority was 
crystal clear on this point and the Carrier Member's assertions to the contrary are 
disingenuous at best. 

Likewise, it is disingenuous for the Carrier Member to complain that IBEW had 
a "vested interesf in this v^ork and was unfairly denied "input" in this case. As the 
Gamer Member plainly states at Page 2 of his Dissent. Amtrak notified IBEW, in 
advance, of its intention to contract out the work in question and the IBEW expressed 
no interest in performing the work. Consequently, IBEW had no 'Vested interest' 
because it plainly was given the opportunity for "input" and it plainly indicated it had 
no interest in performing the wori<. 

In conclusion, it is clear that the Board did not exceed the Scope of its 
authority in Award 4. Rather, the Board applied hornbook principles of contract 
interpretation to interpret and apply the Scope Rule in a welkeasoned and clearly 
written award that is fully consistent with prevailing precedent on each and every key 
point. 

Respectfully submitted, 
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ed Dodd 
abor Member 
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